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Part 1

The Situation

A. Antitrust Policy and Substantive Antitrust Law
in Europe

Antitrust1 policy can be defined as “… the set of policies and laws which ensure
that competition in the marketplace is not restricted in a way that is detrimental to
society”.2 National and European legislation has been influenced by numerous ob-
jectives; the most significant is consumer welfare surplus, as well as the protection of
small undertakings.3 Firms with market power are able to harm welfare by reducing
output, raising higher prices, degrading the quality of products, suppressing in-
novation and depriving consumers and customers of choice.4 The goals of antitrust
law are, briefly, to stop such abuses and thereby protect competitors, the dispersal of
economic power and the redistribution of wealth.5

Legal rules establishing the unlawfulness of anti-competitive practices can be
found in the Treaty on the Functioning of the European Union (TFEU) and in national
Acts like the German Act against Restraints of Competition6. Arts 101– 109 TFEU
are meant to help the European Union “work for the sustainable development of
Europe based on balanced economic growth and price stability, a highly competitive
social market economy, aiming at full employment and social progress …” as re-
quired by Art 3 (3) (2) of the Treaty on European Union (TEU). The Union-wide
market integration7 shall be kept open by the antitrust rules.8

1 In this thesis, the notion “Antitrust Law” is used instead of “Competition Law” to describe
the cartel prohibition, the merger control (which is not subject of this thesis) and the prohibition
of abuse of a dominant position. This makes it easier to show the difference to “Unfair Practices”
(German: Lauterkeitsrecht).

2 Motta, Competition Policy, p. 30.
3 Motta, Competition Policy, p. 18 et seq.; Whish, Competition Law, p. 1.
4 Whish, Competition Law, p. 1; Jickeli, in: Schliesky/Ernst/Schulz, Die Freiheit des

Menschen in Kommune, Staat und Europa (2011), p. 713 (716, 727).
5 Whish, Competition Law, p. 19 et seq.
6 Gesetz gegen Wettbewerbsbeschränkungen (in the version of the 8th Amendment of 26

June 2013); Jickeli, in: Schliesky/Ernst/Schulz, Die Freiheit des Menschen in Kommune, Staat
und Europa (2011), p. 713 states that the German Act against Restraints of Competition is
considered to be the “constitution of the free market economy”.

7 See Arts 29, 45, 49, 56, 63 TFEU; see in general Jickeli, JZ (1995), p. 57.



I. Anti-Competitive Agreements

There are different practices controlled by antitrust law. The most common ones
are anti-competitive agreements which have as their object or effect the restriction of
competition.9 They are targeted by Art 101 (1) TFEU which prohibits inter alia all
agreements between undertakings and concerted practices which may affect trade
between Member States and have as their object or effect the prevention, restriction,
or distortion of competition within the internal market. They are automatically void,
Art 101 (2) TFEU.

Horizontal agreements between firms, often competitors who operate at the same
market level10, are the most obvious target for European antitrust law and can be
subdivided into two groups.11 First, cartels, referred to as “cancers on the open market
economy”12, play the outstanding role in horizontal anti-competitive agreements.
The most widespread way competition is distorted is a price-cartel between com-
petitors fixing prices at the expense of third parties.13 Other ways to eliminate
competition is for undertakings to agree to share particular markets between
themselves geographically or according to classes of customers14 or to agree to re-
strict output, as purchase prices will rise in consequence15. The second area of
horizontal agreements that is potentially targeted by Art 101 (1) TFEU is an oli-
gopoly in markets, with merely few operators able to conduct themselves in a parallel
manner.16 Art 101 (1) TFEU also applies to vertical agreements between firms on
different market levels, usually between producers and retailers, but also possibly
including wholesalers, sub-contractors, transport operators, and other under-
takings.17

8 Streinz, Europarecht, para. 1011.
9 Whish, Competition Law, p. 2.
10 Elhauge/Geradin, Global Competition Law and Economics, p. 73.
11 See the subdivisions in Whish, Competition Law, p. 496 and the following chapters.
12 Speech by Mario Monti of 11 September 2000, available at http://europa.eu/rapid/press-

release_SPEECH-00-295_en.htm?locale=de (last accessed 14 February 2014).
13 Wiedemann, Handbuch des Kartellrechts, § 1 para. 1.
14 Whish, Competition Law, p. 513.
15 See for example Commission Decision of 6 August 1984 (IV/30.350 – zinc producer

group), OJ (1984) L 220 p. 27 para. 67; Commission Decision of 23 July 1984 (IV/30.988 –
Agreements and concerted practices in the flat-glass sector in the Benelux countries), OJ (1984)
L 212 p. 13; Décision de la Commission du 18 décembre 1972 (IV-581-Cementregeling voor
Nederland), JO (1972) L 303 p. 7.

16 Whish, Competition Law, p. 544 et seq.
17 See Whish, Competition Law, p. 604 et seq.
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