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Preface

This monograph is the last and final part of the project ‘European Investigation
Order — legal analysis and practical dilemmas of international cooperation — EIO-
LAPD’ within the framework of the EU Justice Programme. It presents a contribution
to the Europe-wide discourse on how to enhance the effectiveness and the practical
implementation of the EIO. Its objective is to equip target groups with specialised
knowledge about the cross-border evidence gathering procedure described in the Di-
rective 2014/41/EU. Unlike other parts of the project, this monograph is targeted at
the legal community, students of law, NGOs and the interested public. Its goal is to
achieve a greater inclusion of dilemmas connected with the practical application of
the Directive into the legal and public discourse.

The partners of the project were chosen according to the following criteria:
(a) only institutions where the members of the applicant’s department for criminal
law personally know and vouch for at least one person to participate in the project
were considered; (b) institutions which previously successfully cooperated with
the applicant or members of its department for criminal law in EU funded projects
were given priority; (c) institutions which do not have sufficiently experienced per-
sonnel or connections with the relevant State institutions to perform the project ac-
tivities were not considered.

We would like to thank, first and foremost, all authors from the project partners
who contributed to this monograph. Our special thanks goes to Jan Stajnko and his
team for his efficient and smooth coordination of the project and the assistance in
communicating with authors and project partners; to Luca Petersen for his assistance,
and to Julian Vornkahl for his assistance in copy-editing the manuscript.

Gottingen and Maribor, July 2023 Kai Ambos,
Alexander Heinze,

Peter Rackow,

Miha Sv‘epec
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Introduction™

Directive 2014/41/EU on the European Investigation Order in Criminal Matters of
the European Parliament and of the Council of 3 April 2014 (EIO) was to be trans-
posed into national law by the Member States by 22 May 2017. As is well known, the
basic concern of the idea to create a European Investigation Order was to convert
traditional mutual legal assistance (in evidentiary matters) to the principle of mutual
recognition.' The idea of (consistently) converting this complex area to the principle
of mutual recognition (principally) held potential for quite profound changes to the
status quo. Nevertheless, the EIO-Directive, in the form in which it finally entered
into force, remarkably follows the principles and structures of traditional mutual as-
sistance in essential elements.” For instance, having been a key issue during the draft-
ing negotiations, the Directive allows Member States to retain requirements for au-
thorisation by a judge (to use the German term, Richtervorbehalt) without any restric-
tions. This is probably an indicator that the conversion of the heterogeneous area of
mutual legal assistance to a consistently understood principle of mutual recognition
(still) poses greater difficulties than the application of the recognition principle in
other areas. Against this background, it is noteworthy that the European Court of Jus-
tice (ECJ) ruled that the requirements for a judicial authority under the European Ar-
rest Warrant (EAW) cannot be transposed to the field of the EIO, which ultimately
amounts to an affirmation that there is at least no such thing as a one-size-fits-all prin-
ciple of mutual recognition.* The fact that the principle of mutual recognition in the

* The content of this publication represents the views of the authors only and is their sole
responsibility. The European Commission does not accept any responsibility for use that may
be made of the information it contains.

' Cf. Commission Green Paper on obtaining evidence in criminal matters from one
Member State to another and securing its admissibility of 2009 (COM(2009) 624 final), p. 5
(‘... most effective solution ... would seem to lie in the replacement of the existing legal
regime on obtaining evidence in criminal matters by a single instrument based on the principle
of mutual recognition and covering all types of evidence’) that initiated the development
leading to the EIO.

2 Cf. in this respect, for example, Ambos, European Criminal Law, 2018, p. 456 (‘to a large
extent following the principles of traditional mutual assistance’); Daniele, Evidence Gathering
in the Realm of the European Investigation Order, New Journal of European Criminal Law
(‘NJECL), 6 (2015), 179, 183 (‘hard core of the Directive is composed of provisions often
comparable to those contained in previous European regulations’).

3 Cf. below Part I, contributions of Genschel/Schalk-Unger/KulundZija and Ambos/Ra-
ckow/Heinze, Part II contribution of Ambos/Rackow.

* ECJ, Grand Chamber Judgment of 8 December 2020 — C-584/19, para. 74: ‘In the light of
the textual, contextual and teleological differences noted in the foregoing considerations be-
tween Framework Decision 2002/584 and Directive 2014/41, the Court’s interpretation of
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area of mutual legal assistance in evidentiary matters indeed seems to have reached
its limits, is probably related to the fact that the criminal law systems of the Member
States or, more specifically, the respective rules on the gathering and use of evidence
differ considerably from each other. Furthermore, it is likely to play arole that an EIO
—in contrast to an EAW in particular — can be understood less well as a kind of com-
pleted product of a Member State’s criminal proceeding that can be subjected to the
principle of mutual recognition, as it were, like a commodity. An EIO, on the other
hand, is more akin a part of an ongoing process whose outcome is by no means fixed.’

Inlight of the fundamental questions it raises, the EIO is of great interest from both
a theoretical and policy-perspective. Furthermore, fundamental questions on the im-
plementation on the principle of recognition in the area of mutual assistance in evi-
dentiary matters impact several issues revolving around the application practice of
the EIO. This concerns, for example, the question of the extent to which there can
be any room for a proportionality test in the executing State in mutual recognition
proceedings,® and the aspect of ensuring adequate means of defence.” The contribu-
tions collected in this volume stem from the EU-funded project EIO-LAPD (Legal
Analysis and Practical Dilemmas of International Cooperation).®

The focus of this project, which involved research institutions from six countries,’
was not only and not primarily the academic perspective. For after several years of
practical experience with the EIO in the Member States, the overriding question from
the practitioners’ point of view has been how the EIO proves itself in practice. An-
other issue is the application practice of the EIO and the combination of its improve-
ment with the improvement of the Defence in the corresponding cross border inves-
tigations. Thus, the practical perspective was to be integrated with the theoretical.
Accordingly, the essential element of the project was the collection of assessments
from prosecutorial and judicial practice as well as from the Defence. For this purpose,
practitioners from or based in Austria, Croatia, Germany, Italy, Slovenia and Portugal
were surveyed on their experience with the EIO and their assessments and evalua-
tions by means of standardised questionnaires. On the basis of these surveys,

Article 6(1) of Framework Decision 2002/584 in the judgments of 27 May 2019, OG and PI
(Public Prosecutor’s Offices in Liibeck and Zwickau) (C-508/18 and C-82/19 PPU,
EU:C:2019:456), and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), according to which the concept of ‘issuing judicial authority’, within the
meaning of that provision, does not cover the public prosecutor’s offices of a Member State
which are exposed to the risk of being subject to individual instructions from the executive, is
not applicable in the context of Directive 2014/41°.

> Ambos, European Criminal Law, 2018, p. 451 with further references.

© Cf. below Part II contribution Scomparin/Cabiale.

7 Cf. below Part II contribution Scomparin/Peloso.

8 Cf. <https://lapd.pf.um.si/materials/>, accessed 16 December 2022.

° Univerza v. Mariboru (Maribor, Slovenia); Jozef Stefan Institute (Ljubljana, Slovenia);
Universidade Portucalense (Porto, Portugal); Georg-August-Universitit (Gottingen, Ger-
many); Karl-Franzens-Universitidt (Graz, Austria); Universita degli Studi di Torino (Turin,
Italy); SveuciliSte u Zagrebu (Zagreb, Croatia).
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which not least reaffirmed that the devil is in the detail, as demonstrated for instance
by the fact that quite often changes and improvements to the EIO form were suggest-
ed by the interviewed practitioners, the project teams compiled reports on the
practical application of the EIO. These are included in the National Reports
(Part I) on the participating Member States alongside reports on legal implementa-
tion. The (abridged) national reports form the core of this Volume. They are supple-
mented by a Comparative Summary of the National Reports compiled by Miha
Sepec, Anze Erbeznik, Jan Stajnko and Tamara Dugar.

Furthermore, in seven contributions, experts involved in the project addressed
specific questions concerning the acceptance and future of the principle of mutual
recognition in the field of mutual assistance in evidence (Kai Ambos and Peter Rack-
ow, and also Anze Erbeznik and Marin Bonacic), the neuralgic aspect of the degree of
harmonisation of relevant criminal offences in the EU (Miha gepec and Lara Schalk-
Unger), the principle of proportionality (Johanna Waldner and, separately, Andrea
Cabiale and Laura Scomparin), the interception of telecommunications (Caroline Pe-
loso and Oscar Calavita) and the the protection of the rights of the Defence within the
scope of the EIO (Caroline Peloso and Laura Scomparin). This Volume thus provides
some unique insights into the Member States’ implementation of the EIO and the
related application practice in important Central and South or South-Eastern Euro-
pean Member States. In line with the project’s aim of bringing together practice and
academia, blog posts on current developments relevant to practice have appeared on
the project website. Six of these posts on the ECJ rulings in the Gavanozov I and II
cases'” as well as on Parquet de Liibeck'' and its implications for the EIO sector,'?
which are central to EIO application practice, have also been included in this Volume.

VECT, Judgement of 24 October 2019 — C-324/17 and ECJ, Judgement of 11 November
2019 — C-852/19.

""ECJ, Grand Chamber Judgment of 27 May 2019 — C-584/19 and C-82/19 PPU.
12 See above n. 8.





