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Introduction

I. Research Subject

The Brazilian criminal procedure needs reform. The reasons for this are manifold.
The current Brazilian Federal Constitution passed in 1988 sets out many procedural
rights and guarantees applicable to both Brazilians and foreigners residing in Brazil.
In contrast to the very progressive Constitution, the current Code of Criminal Pro-
cedure of 1941 was enacted during a dictatorship under a repressive ideology. To
adapt the Code of Criminal Procedure to the Constitution, numerous modifications
were made to the former, the most important of which took place with the enactment
of several laws from 2008 onwards. These laws partly modified both procedural and
evidence law and changed the trial setting from an officialized fact-finding to a
setting which — although the judge continues to conduct the trial and to be responsible
for finding the material truth — allows for a more party-controlled presentation of
evidence.

Despite these reforms, the desired changes to the trial setting and, more im-
portantly, in effectively safeguarding the accused’s procedural rights were not
achieved. Instead, these reforms led to incoherent cross-references and to a mixture
of elements of both inquisitorial and adversarial evidentiary arrangements. The latter
feature alone is not problematic, as it is rare for a country to have a pure inquisitorial
or a pure adversarial procedural model,and it is not uncommon for countries to have
features of their legal systems that start converging towards one another. The problem
in the current Brazilian criminal procedure lies, however, in the inability in pin-
pointing its most problematic features and in finding concrete and effective solutions
in countering them.

I believe this problem can be largely explained by the lack of tradition of con-
ducting studies in the field of comparative law and namely, in the area of comparative
criminal procedure. Furthermore, the basis for comparative law — i.e., conducting
systematic and thorough studies on foreign legal systems — is also deficient. For these
reasons, many problems arise, such as the misapprehension of fundamental termi-
nology, e.g., inquisitorial, accusatorial, and adversarial, and the resulting argu-
ments made from incorrect premises and inaccurate perceptions. Most importantly, a
prevalent unawareness remains concerning the fact that —regardless of a legal system
having a predominantly adversarial or a predominantly inquisitorial evidentiary
arrangement — specific procedural safeguards must be in place to counter each
system’s inherent structural deficiencies in an effective manner.
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Thus, in view of these blind spots, scholars and practitioners alike have been
unable to find helpful solutions to various problems in the Brazilian criminal pro-
cedure. Particularly, in finding effective safeguards to protect the defendant’s con-
stitutional and procedural rights at trial. I believe the reason for this is not due to a lack
of will or effort, but rather, on account of looking for answers in places that are not
conducive in finding effective solutions.

II. Research Objectives

This study has five main objectives. The first objective is to examine the devel-
opment of the normative framework of the Brazilian criminal procedure. This has the
purpose of having a better grasp of the mindset behind the enactment of the current
Code of Criminal Procedure, the changes in its outline after successive reforms, and
to start identifying its most problematic features, particularly regarding the de-
fendant’s position at trial.

The second objective is to examine two foreign legal systems in a succinct way,
and thus to provide a sample of an adversarial evidentiary arrangement and that of a
predominantly inquisitorial one. By way of this examination, I wish to attain the first
steps necessary to conduct a study in comparative law, i.e., of having an overview of
foreign legal systems.

The third objective is to provide key concepts of comparative law as to fill the gap
stemming from the lack of tradition in conducting studies in this area.

The fourth objective is to identify the predominant evidentiary arrangement of the
Brazilian criminal procedure and its legal culture as to correctly identify the most
problematic features of this legal system.

The last objective is to address the main problematic features of the Brazilian
criminal procedure by means of a comparative study in order to make suggestions for
its improvement. However, the concrete suggestions themselves are ancillary, as the
main focus of this work is to identify the nature of the safeguards needed in coun-
tering the main weaknesses of the Brazilian code of criminal procedure.

I11. Research Method and Scope of Analysis

I will answer the four last objectives by means of a comparative study using the
functional method. The importance of the field of comparative law in fulfilling the
objectives set out above and in offering suggestions to the Brazilian criminal pro-
cedure cannot be understated. Despite the results of the legal comparison itself being
an important aim of this study, its primary contribution is of being a powerful means


http://www.duncker-humblot.de

Introduction 23

to better understand and discern the (domestic) legal system under analysis.' Thus,
conducting comparative studies is an important tool in which to highlight the
structural strengths and weaknesses of the Brazilian criminal procedure. To achieve
these objectives, I selected the German and US-American legal systems for three
main reasons.

First, both countries have influenced and continue to influence many legal sys-
tems worldwide.? In the Brazilian context, elements of German law have influenced
the development of criminal law, while various features of US-American law have
influenced the Brazilian criminal procedure.’

Second, the United States and Germany have two of the most influential and
(possibly) most researched legal systems in the field of comparative criminal pro-
cedure and evidence law. This feature coupled with the prolific high-quality research
conducted by international scholars on these legal systems result in a substantial
amount of literature on these fields of law.

Third, as I wish to furnish two legal systems with different evidentiary ar-
rangements at trial, the United States’ adversarial system® and Germany’s pre-
dominantly inquisitorial system are fitting for this task. The examination of these
legal systems will provide insights on how each respective trial phase is structured
and to give concrete examples on how both these countries counter the inherent
structural deficiencies in their respective trial settings. I believe this last feature to be
important to this study since it is not uncommon for Brazilian scholars to import
elements of foreign legal systems to the Brazilian legal system without having a
wider view of how these legal ideas and institutions function in their countries of
origin.

For the aforementioned reasons, I believe the analysis of these two legal systems
will help address misunderstandings that stem from the lack of systematic research
on concrete adversarial and inquisitorial procedural models. And, more specifically,
this study will address the misconceptions concerning the German and US-American
criminal procedures and evidence law.

! See infra footnote 1 (Part 3).

2 Krey, Characteristic Features, p. 59; Grande, Italian Criminal Justice, pp. 230 et seq.;
Langer, Legal Transplants to Legal Translations, pp. 1, 2.

* The US-American law influenced the Brazilian system in two respects. First, the de-
velopment of exclusionary rules were based on the US-American case law, see infra Ch. 3 C.
IV. 2. b). Second, there has been an increasing development of an institute akin to plea bar-
gaining in the Brazilian criminal procedure (“acordo”), in this sense, see Zilli, Iniciativa In-
strutéria do Juiz, p. 24.

* Concerning the criminal cases that are disposed of by trial, the US-American trial phase
has possibly one of the most adversarial systems in the world. In this sense, see Pizzi, Trials
Without Truth, pp. 118, 139 et seq. However, this does not apply to the sentencing phase, as this
phase greatly differs from the trial phase, in this sense, see infra Ch. 2 B. IV. 2. e).
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